IN THE HIGH COURT OF NEW ZEALAND
WELLINGTON REGISTRY

CIV-2011-485-817

IN THE MATTER of an application by the late CLAUDE AUGUSTIN
EDWARDS (deceased), ADRIANA EDWARDS
and others on behalf of Te Whakatohea for a
recognition order of protected customary rights and/or
customary marine title under the Marine and Coastal
Area (Takutai Moana) Act 2011 (“the Act”™)

AMENDED APPLICATION PURSUANT TO s.100 OF THE ACT FOR A
RECOGNITION ORDER OF PROTECTED CUSTOMARY RIGHTS
AND/OR CUSTOMARY MARINE TITLE
Dated: 18 May 2015

Judicial Officer: Hon Justice Mallon

Next Event Date: None scheduled pending further directions

RIGHTLAW Counsel acting

Barristers and Solicitors T J Castle

AUCKLAND Barrister, Wellington

11 Kaihu Street, Northcote, Auckland 0627 PO Box 10048

Telephone: (09) 889 4468 Level 14, 89 The Terrace

Mobile: 021303 923 Wellington 6143

Partner Acting: Gerald Sharrock Telephone: (04) 471 523~

Email: gsharrock@rightlaw.co.nz Mobile: 021419 323: B

Email: tim.castle@xtra.co.nz
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TE WHAKATOHEA MARINE AND COASTAL AREA (TAKUTAI
MOANA) CLAIM

1. This application is made to the High Court for a recognition order of
protected customary rights (s.51 of the Act) and/or customary marine title
(s.58 of the Act) by the applicants named herein, whose contact details are

appended as Schedule One.

2. In addition to those named applicants, hapu of Whakatohea are expected to
engage progressively in this application and to consider appointing hapu

representatives to join with the applicants in this application.

3. As at the date of filing this application, already confirmed mandated hapu
representatives are Rita Wordsworth for Ngai Tamahaua, John Hata for

Ngati Patu and Robert Edwards for Ngati Rua.

4. This application was first made to the Maori Land Court under the (now
repealed) Foreshore and Seabed Act 2004 in January 2005 by the
descendants of the iwi of Whakatohea.

5. A further particularised application under the now repealed Act to the
Maori Land Court was made on 30 May 2005 by the late Claude Augustin
Edwards (on whose behalf his daughter Adriana Edwards is a named

applicant).

6. This amended application is made in compliance with the Directions

(para.[3](a)) of the Court’s Minute dated 13 April 2015.

7. The marine and coastal area (including foreshore and seabed), as defined in
.9 of the Act, to which this application relates is all of the takutai moana
within the tribal rohe of Whakatohea — from at least Te Horo (between
Ohope and Whakatane) in the west; to Te Rangi (between Opape and
Torere) towards the east; and through at least to the Motu Awa at its most
eastern extremity, and extending out to a distance of 12 nautical miles.
Further delineation of the marine and coastal area the subject of this

application will be provided upon the finalisation of kaumatua evidence.
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10.

11.

The legal entity that is proposed to represent Whakatohea and its

descendants is the Whakatohea Takutai Moana Trust (which will be formed
in due course) the trustees of which, it is proposed, will hold the protected

customary rights recognition order and/or the customary marine title.

The activities, uses or practices which are claimed to be the subject of and
deserving recognition of protected customary rights and/or customary
marine title are the exercise of rantatiratanga over the takutai moana
foreshore and seabed; the exercise of kaitiakitanga over the takutai moana
foreshore and seabed; use of takutai moana as tauranga waka; planting and
harvesting of native flora; aquaculture — growth and harvest of kai moana;
extraction of fossils, rock, sand and minerals; and complimentary
customary activities, uses and practices to be the subject of evidence at the

hearing of this application.

The purpose for which the activities, uses and practices were and are

carried on, exercised and followed include, inter alia:

(a)  The preservation and maintenance of mana motuhake, rangatiratanga

and kaitiakitanga of the takutai moana-foreshore and seabed;

(b) The sustenance and continued observance of customary and
traditional practices, integral to tikanga carried out by descendants of

Whakatohea;

(¢)  The sustenance and physical, spiritual and cultural well-being of all

Whakatohea whanau, hapu and iwi;

(d) The economic development of Whakatohea whanau, hapu and Iwi;

and

(¢) The conservation of natural and physical resources in the takutai

moana-foreshore and seabed.

The applicants hold, in accordance with tikanga customary rights and
customary marine title over the marine and coastal area (as defined) as

particularised in para.7 hereof. The tikanga integral to the descendants of
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12.

13.

14.

15.

16.

Whakatohea governing these activities, uses and practices will be provided

in the evidence from the Whakatohea descendants to be given at hearing.

The activities, uses and practices for which the descendants of Whakatohea
seek recognition as protected customary rights and/or providing the

foundation for customary marine title:

(a) Have been and continue to be carried on, exercised and followed in
accordance with tikanga of the descendants of Whakatohea in a
substantially uninterrupted manner since 1840 in the area of the
takutai moana (including public foreshore and seabed) specified

herein;

(b) If interrupted since 1840 then only by unlawful interruption or

interference;
(¢)  Are not prohibited by any enactment or rule of law; and
(d) Have not been extinguished as a matter of law.

Particulars, sufficient for the purposes of this application (including as to its
public notification), as to the scale, extent and frequency of the activities,
uses and practices carried on, exercised and followed by the descendants of
Whakatohea are appended as Schedule Two. Whilst the particulars in this
schedule are linked, by specific reference, to particular customary uses,

activities and practices, they are also generic to all.

The particulars will be the subject of further explanation, expansion and
refinement, and evidentiary support in the evidence to be given by the

descendants of Whakatohea at the hearing of this application.

To the best of the knowledge of the applicants, no other application has
been made to the Court that affects the same area of the takutai moana to

which this application relates or in the same way as does this application.

The preferred location for the hearing (by the High Court) of this
application is at marae within the rohe of Whakatohea in and around

Opotiki. At an appropriate time the applicants will make application to the
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Court pursuant to High Court Rule 10.1(4) for a change of venue (hopefully

by consent) from Wellington to the proposed marae venue on the grounds,
inter alia, that the application can more conveniently and more fairly be

tried there.

DATED at Wellington this 18th day of May 2015.

Counsel for the Applicants

THIS application is filed by GERALD SHARROCK, Solicitor for the
applicants, of RightLaw. The address for service on the applicants is 11 Kahu
Street, Northcote, Auckland 0627.

Documents for service may be (preferably) forwarded to Counsel, T J Castle:
(a) By post to PO Box 10048, Wellington, 6143;

(b) By facsimile to (04) 471 0672,
(c) By email to tim.castle@xtra.co.nz.
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