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Judgment: 23 December 2013

JUDGMENT OF THE COURT

A The appeals are allowed. The Court of Appeal’s
declaration in SC 21/2013 is set aside.

B The respondent is to pay costs of $25,000 to the appellants
in SC 19/2013 plus usual disbursements (to be set by the

Registrar, if necessary). We certify for two counsel.

C The respondents are to pay, jointly and severally, costs of
$25,000 to the appellants in SC 21/2013 (to be set by the

Registrar, if necessary). We certify for two counsel.
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Background

[1] Section 9(1) of the Law Reform Act 1936 imposes a statutory charge on
insurance money payable to an insured to indemnify the insured for damages or
compensation payable to third party claimants. The issue in these appeals is the
nature and effect of such a charge and in particular:

@) whether the charge secures whatever is eventually held to be the full
amount of the insured’s liability to the third party claimant (subject to
any insurance policy limit), with no payments under the policy able to
be made that would deplete the insurance money available to meet the

third party claim if it is established; or

(b) whether the charge secures the insurance money that remains at the
time of judgment on, or settlement of, the third party claim against the
insured, allowing in the meantime the payment of other sums that fall
due for payment under the policy, even if that depletes the sum

available to meet the third party claim.

[2] The insurance policies at issue in these appeals concern directors’ liability
insurance taken out on behalf of the directors of the Bridgecorp group of companies

(Bridgecorp)® and those of Feltex Carpets Ltd (Feltex).? The insurance policies in

1 sC19/2013.
2 SC21/2013.



both cases covered not only claims for losses resulting from breaches of duty as
directors but also the costs of defending any actions brought against the directors.
The limits of indemnity provided under the policies constituted combined policy
limits, which applied to the aggregate of liability to third parties and defence costs.

[3] Mr Steigrad was a director of the Bridgecorp group of companies. The
receivers of Bridgecorp have brought a claim against the directors, including
Mr Steigrad, seeking to recover funds for the members of the public who invested in
Bridgecorp. These claims exceed by a wide margin the policy limit in the relevant
insurance policy with QBE Insurance (International) Ltd (QBE) held by Bridgecorp.

[4] Mr Houghton bought shares in Feltex when it was floated in 2004. He has
brought an action against a number of parties involved with the share issue,
including the directors of Feltex.> He is suing on his own behalf and in a
representative capacity for other shareholders.* Again, the aggregate amount of the
claims exceeds the policy limit under the policy with AIG Insurance New Zealand
Ltd (AIG).

[5]  The appellants in both appeals contend for the interpretation set out at [1](a),
meaning that defence costs are not able to be paid under the policy if to do so would
deplete the funds available to meet the directors’ liability as eventually established in
the relevant proceedings. That interpretation was held to be correct by the High

Court in the Bridgecorp proceedings.’

[6] The respondents argue for the interpretation set out at [1](b). They maintain
that s 9 was not designed to interfere with the contract between the directors and
their insurers and therefore that, until liability is established under the third party
claim, payments for defence costs may be made as they fall due under the policies.

The second respondents in SC 21/2013 are some of those directors.

* Under High Court Rule 4.24.

5 Steigrad v BFSL 2007 Ltd (2011) 16 ANZ Insurance Cases 61-910 (HC) (Lang J) [Steigrad
(HC)] at [58] and [60].



The respondents’ interpretation was upheld on appeal in both the Bridgecorp and
Houghton cases by the Court of Appeal.°

[7] Leave to appeal to this Court was granted on 15 April 2013 on the question of
whether the Court of Appeal interpreted s 9 of the Law Reform Act correctly.’

[8] For the reasons given in what follows, we allow the appeals. In short, we
consider that the scheme, the text, the caselaw and the legislative history of s 9 make
it clear that the statutory charge attaches at the time of the occurrence of the event
giving rise to the claim for compensation or damages in respect of the liability to
third parties which is covered by the policy. Reimbursement to the directors of their

defence costs is not within the statutory charge.

[9] It is immaterial under the statute that the contractual obligation to pay the
directors’ defence costs arises when the costs are incurred and that liability on the
claim for damages is not yet determined or payable. The effect of the charge is that
payments on the contractual obligation to meet the directors’ defence costs can be
met only at the peril of the insurer when there is insufficient insurance cover under

the limit of the policy to meet both insurance obligations.

Further background
The Bridgecorp appeal

[10] Mr Steigrad, along with several co-directors,® is being sued for damages in
excess of $340 million on the basis that they breached duties owed to the Bridgecorp
companies in their capacity as directors causing the companies loss. They have been
convicted of offences under the Securities Act 1978 for breach of statutory duties.

®  Steigrad v BFSL 2007 Ltd [2013] 2 NZLR 100 (O’Regan P, Arnold and Harrison JJ) [Steigrad
(CA)] at [36], [43] and [45]. The Court of Appeal judgment addressed both the Bridgecorp and
Houghton appeals. The judgment was originally given as [2012] NZCA 604 which was then
reported in [2013] 2 NZLR 100 but the judgment was later reissued as [2013] NZCA 253 to
correct an error in the costs order. See the procedural history of the Bridgecorp appeal below at
[10]-[16] and that of the Houghton appeal below at [17]-[20].

7 BFSL 2007 Ltd v Steigrad [2013] NZSC 32.

The plaintiffs in the High Court, Messrs Steigrad, Davidson and Urwin (the intervenor in the

Supreme Court), are three of six former directors of companies within the Bridgecorp group.

The other former directors are Messrs Roest, Petricevic and O’Sullivan. See Steigrad (HC),

above n 5, at [2].



[11] There were two relevant insurance policies taken out by Bridgecorp with
QBE. One was a statutory liability policy, which provided cover for the costs of
defending claims based on breaches of statutory duty. The limit of the policy was $2
million and it was exhausted in the defence of the Securities Act proceedings. It is
common ground that monies payable under the statutory liability policy are not

susceptible to a charge under s 9.°

[12] The second policy is that which is in issue in these proceedings. It is a
Directors and Officers Liability and Company Reimbursement Insurance Policy (the
QBE policy) with a limit of indemnity of $20 million.”® Under the policy, the
directors are entitled to be indemnified against any liability arising out of their acts
or omissions as directors.* The policy also provides for payment of defence costs
paid either by the insurer in defending a claim covered by the policy or by the
directors.”> QBE must give its written consent to the incurrence of such costs, which
shall not be unreasonably withheld.** Neither QBE nor the insured is required to
contest a claim unless mutually agreed legal counsel advises that it should be
contested.™*

[13] The QBE policy provides that QBE will advance defence costs as and when
those costs are incurred if QBE has given its prior written consent.®> The amount

recoverable for defence costs is presumptively capped, unless QBE consents in

®  Steigrad (HC), above n 5, at [62].

0 The schedule to the Directors and Officers Liability and Company Reimbursement Insurance
Policy (QBE policy) stated that the limit of indemnity was $20 million for “any one claim and in
the aggregate”.

Clause 1 of the QBE policy covered liability for claims for “wrongful” acts brought against any
insured person individually or otherwise. Clause 2.0 defined “insured person” as including the
directors of Bridgecorp and Bridgecorp as the insured company. Clause 2.0 further defined
“wrongful act” as meaning any actual or alleged breach of duty; breach of trust; neglect; act,
error or omission; misstatement or misleading statement; breach of warranty or breach of
authority committed in the course of an insured person’s duties to the insured company.

2 Clause 4.17.

B Clause 4.17(b).

¥ Clause 4.6.

5 Clause 4.17.

11



writing to advance a greater amount.’® Claims arising from third party claims are

payable under the policy at the time legal liability is established against an insured.*’

[14] Bridgecorp gave QBE notice of its claims against the directors on
12 June 2009, specifically providing QBE with notice of the statutory charge under
s 9. QBE then advised the directors, on 17 June 2009, that it would make no further
payments towards defence costs pending agreement with Bridgecorp on the
allocation of the proceeds of the policy. The directors had initially relied on the
statutory liability policy to cover the costs of the criminal proceedings, but, after they
had exhausted their entitlement under that policy, the directors sought indemnity
under the QBE policy to meet ongoing defence costs in both the criminal and civil

proceedings.*®

[15]  Mr Steigrad and two other directors™® then applied to the High Court for a
declaration that they were entitled to reimbursement of their defence costs. In the
High Court, Lang J held that the s 9 charge prevented the disbursement of insurance
moneys in payment of defence costs following notification of the existence of the

charge.?°

[16] The Court of Appeal reversed that decision on the basis that the statutory
charge had “not crystallised” and would not do so until Mr Steigrad’s liability was
established.”* Until then it remained “contingent”.”” The only liability that had
“crystallised” was the obligation to pay the defence costs.?® Section 9 was held not

to apply “because Bridgecorp is not entitled to a statutory charge over insurance

6 Clause 4.17(a). Without prior written consent, the amount that QBE would pay for defence costs

was presumptively capped at 20 per cent of the limit of indemnity or $500,000, whichever was

less, unless QBE agreed to pay a higher amount.

Under cl 1.0, QBE agreed to indemnify an insured person for “[1]Joss” on account of any claim

for a wrongful act brought against an insured person. “Loss” was defined in cl 2.0 as including

“all sums that the Insured Person becomes legally liable to pay” as a result of successful claims

made by third parties against the insured person.

8 Steigrad (HC), above n 5, at [9].

19 As noted at above n 8, Messrs Steigrad, Davidson and Urwin were the plaintiffs in the High
Court proceedings. However, counsel for Mr Urwin was permitted to withdraw from the trial as
he had not received instructions from Mr Urwin for some time. As a result, only Messrs
Steigrad and Davidson proceeded to trial. See Steigrad (HC), above n 5, at [3].

20 steigrad (HC), above n 5, at [54]-[60].

2L Steigrad (CA), above n 6, at [45].

2 At[45].

2 At[45].

17



money lawfully payable by QBE to Mr Steigrad”.?* The Court of Appeal quashed
the declaration made by the High Court that “the charge under s 9 of the Act in
respect of the claim to be brought by the Bridgecorp defendants prevents the
directors from having access to the [Directors and Officers] policy to meet their

defence costs.”?®

The Houghton appeal

[17] Feltex was floated in 2004. Receivers were appointed on 22 September 2006
and the company was liquidated on 13 December 2006. In February 2008
Mr Houghton initiated proceedings against a number of parties, including those who
were directors in May 2004. He sues in a representative capacity on behalf of
himself and other shareholders who purchased shares in the initial public offering.

He and the shareholders he represents are claiming some $180 million in damages.

[18] In July 2004 Chartis Insurance New Zealand Ltd (now AIG) issued a
Prospectus Liability Insurance Policy (the AIG policy). We understand that the
policy limit under the AIG policy is $50 million. On 25 October 2011, Mr Houghton
gave notice to AIG of the statutory charge in relation to his representative claim for

damages.

[19] The AIG policy sets out the order of priority for payments of claims under the
policy. Generally speaking it provides that the insurer will pay out claims in the
order in which they are presented to the insurer.?® The insurer, unless it has denied
indemnity and subject to the limit of the policy, will advance to the insured, defence
costs incurred in respect of any securities claim before final resolution of that
claim.?” Prior written consent must be obtained for the incurrence of defence costs
but that consent must not be unreasonably withheld.”® If a dispute arises about
whether an insured should be required to contest any legal proceedings, then the
insured can request that the opinion of a lawyer (to be mutually agreed upon by both
the insured and the insurer) be sought to advise whether such proceedings should be

2 At[26].

% At[54], referring to Steigrad (HC), above n 5, at [64].

% Clause 5.10 of the Prospectus Liability Insurance Policy (the AIG policy).
27" Clause 5.7.

% Clause 5.6.



contested or should be settled.?® Claims, with regard to liability to third parties, are

able to be made upon judgment or settlement of any claim.*

[20] AIG and some of the directors of Feltex applied for a declaration in the
High Court that s9 did not prevent AIG from paying the directors’ reasonable
defence costs under the policy. The application was removed into the Court of
Appeal to be heard with Mr Steigrad’s appeal in the Bridgecorp case.** The Court of
Appeal made the following declaration in favour of the directors and AIG:*

Mr Houghton is not presently entitled pursuant to s 9 of the Law Reform Act
1936 to charge money payable to Chartis to Mr Saunders and his co-insured
pursuant to a policy of prospectus liability insurance policy in
reimbursement of their defence costs incurred in defending a claim or claims
brought against them by Mr Houghton and others.

Structure of the judgment

[21] Under the terms of the insurance policies at issue in this case, claims for
defence costs become payable to the insured as they are incurred (in the case of the
Bridgecorp QBE policy) or in the order that claims are presented to the insurer (in
the case of the Houghton AIG policy). Defence costs will be incurred before any
claim for the associated third party liability is made. This is because, under both
policies, claims with regard to third party liabilities are only able to be made when

liability on the particular claim is established by judgment or settlement.

[22] As noted above, the issue in these appeals is whether the statutory charge in
s 9 allows payments to be made under the insurance policy for defence costs before
liability with regard to the charged claims is decided by way of settlement or
judgment, where to do so would deplete the sum available to meet the claim with

regard to the eventual liability to the third party.

[23] We propose to examine this question by first analysing the wording of the

legislation. We then consider the nature of the statutory charge by analogy with the

» Clause 5.11.

%0 Clause 2.10 defines loss as, among other things, “legal costs and expenses awarded against the
Insured but only in connection with a covered judgment or settlement” (emphasis in original).

3t American Home Assurance Co trading as Chartis v Houghton HC Auckland CIV-2011-404-
7152, 2 December 2011.

%2 Steigrad (CA), above n 6, at [57].



nature of charges that existed at the time the legislation was passed, before moving
to consider the caselaw and the legislative history. Finally, we discuss the policy

issues that have been raised.

The legislation
[24] Section 9 of the Law Reform Act provides as follows:

9. Amount of liability to be charge on insurance moneys payable
against that liability—

@ If any person (hereinafter in this Part of this Act referred to as the
insured) has, whether before or after the passing of this Act, entered
into a contract of insurance by which he is indemnified against
liability to pay any damages or compensation, the amount of his
liability shall, on the happening of the event giving rise to the claim
for damages or compensation, and notwithstanding that the amount
of such liability may not then have been determined, be a charge on
all insurance money that is or may become payable in respect of that
liability.

2 If, on the happening of the event giving rise to any claim for
damages or compensation as aforesaid, the insured has died
insolvent or is bankrupt or, in the case of a corporation, is being
wound up, or if any subsequent bankruptcy or winding up of the
insured is deemed to have commenced not later than the happening
of that event, the provisions of the last preceding subsection shall
apply notwithstanding the insolvency, bankruptcy, or winding up of
the insured.

3 Every charge created by this section shall have priority over all other
charges affecting the said insurance money, and where the same
insurance money is subject to 2 or more charges by virtue of this
Part of this Act those charges shall have priority between themselves
in the order of the dates of the events out of which the liability arose,
or, if such charges arise out of events happening on the same date,
they shall rank equally between themselves.

4 Every such charge as aforesaid shall be enforceable by way of an
action against the insurer in the same way and in the same Court as
if the action were an action to recover damages or compensation
from the insured; and in respect of any such action and of the
judgment given therein the parties shall, to the extent of the charge,
have the same rights and liabilities, and the Court shall have the
same powers, as if the action were against the insured:

Provided that, except where the provisions of subsection (2) of this
section apply, no such action shall be commenced in any Court
except with the leave of that Court.



(5) Such an action may be brought although judgment has been already
recovered against the insured for damages or compensation in
respect of the same matter.

(6) Any payment made by an insurer under the contract of insurance
without actual notice of the existence of any such charge shall to the
extent of that payment be a valid discharge to the insurer,
notwithstanding anything in this Part of this Act contained.

@) No insurer shall be liable under this Part of this Act for any sum
beyond the limits fixed by the contract of insurance between himself
and the insured.

[25] Insummary, by s 9(1), a statutory charge is imposed in respect of any liability
of an insured to pay damages or compensation over “all insurance money that is or
may become payable in respect of that liability.” The charge arises “on the
happening of the event giving rise to the claim for damages or compensation” and
applies “notwithstanding that the amount of such liability may not then have been
determined” It is common ground that no charge arises with regard to defence costs

as they are not a “liability to pay any damages or compensation.”

[26] Under s9(3) charges created under s9(1) have “priority over all other
charges affecting the said insurance money.” Where however “the same insurance
money” IS “subject to 2 or more charges by virtue of this Part”, the statutory charges
“have priority between themselves in the order of the dates of the events out of
which the liability arose, or, if such charges arise out of events happening on the

same date, they shall rank equally between themselves.”

[27] Charges under s 9(1) are enforceable by action against the insurer “in the
same way and in the same Court as if the action were an action to recover damages
or compensation from the insured”, as provided by s 9(4). Such actions may be
brought even if judgment has already been recovered in respect of the same matter,
under s 9(5).

[28] Under s 9(6), before an insurer has notice of the existence of a charge, “[a]ny
payment made by an insurer under the contract of insurance shall to the extent of that

payment be a valid discharge to the insurer.”



[29] The insurer, by s 9(7), is not liable under the Act “for any sum beyond the
limits fixed by the contract of insurance between himself and the insured.” That

places a cap on the liability of the insurer.

[30] We now discuss the most significant subsections of s 9 in more detail.

Wording of s 9(1)

[31] Section 9(1) refers to a contract of insurance whereby an insured is
“indemnified against liability to pay any damages or compensation” to a third party.
The “amount of his [or her] liability” (a reference back to the liability to the third
party) shall “be a charge on all insurance money that is or may become payable in
respect of that liability.” That charge arises “on the happening of the event giving
rise to the claim for damages or compensation.”

[32] The words “that liability” in the phrase “be a charge on all insurance money
that is or may become payable in respect of that liability” at the end of s 9(1) refer to
the liability to the third party and not to the insurer’s liability to the insured. That is
clear not only from the use of the word “liability” but also from the fact that the
words “that liability” refer back to the words “such liability” in the phrase used just
above, which provides that the charge arises notwithstanding the fact that “such
liability” may not yet have been determined. This is in turn clearly a reference back

to liability under the third party claim.

[33] If the claim is ultimately successful, the liability of the insured to the third
party dates back to the time of the event giving rise to the claim. The insured’s
liability to the third party does not arise at the time the amount is ascertained or
agreed. This suggests that the charge arises immediately and covers the full amount

of the eventual liability.

[34] Under s 9(1) the charge attaches not only to insurance money that is payable
but also to insurance money that “may become payable in respect of that liability.” It
also arises “notwithstanding that the amount of such liability may not then have been

determined.” Section 9(1) therefore recognises that, on the happening of the event



giving rise to the claim for damages or compensation, the amount of the liability to

the third party may not yet be ascertained.

[35] All the above provides strong textual support for the proposition that the
charge arises at the time the event giving rise to the liability occurs and that it
secures whatever the full amount of the liability (if any) to the third party ultimately

turns out to be.

[36] Of course the charge only attaches to the “insurance money that is or may
become payable in respect of that liability”. This means that, if the claim is for more
than the insurance limit, then the charge will be limited to the amount of insurance
money that is available. This follows from the wording of s 9(1) itself (as the
insurance money available cannot be more than the limit in the policy) but is in any
event made clear by s 9(7).

[37] The position of the respondents is that, in addition, the fact that the charge
arises over “all insurance money that is or may become payable in respect of that
liability” means that the available insurance money is ascertained at the time of
judgment or settlement and therefore that payments can be made under the insurance
policy up to the time the liability to the third party is ascertained. In their
submission, the charge only attaches to the available insurance proceeds at the time

of judgment on, or settlement of, the claim.

[38] We do not consider this to be the correct interpretation of s 9(1), even if that
subsection is interpreted in isolation from the rest of the section. We refer, in
particular, to the way the subsection scans, as set out above at [25] above and to the
concentration in s 9 on the liability to the third party (and not on when a claim on the
policy can be made). When s 9(1) is interpreted in the context of s 9 as a whole, this

further reinforces our view as to the proper interpretation of s 9(1).

Section 9(3) — priorities

[39] Section 9(3) sets out the priority of the statutory charges created under the
Act. It provides that every charge “created by this section” (and a statutory charge is



“created” under s 9(1), on the happening of the event giving rise to the claim) has

priority over all other charges affecting the same insurance money.

[40] This is not limited to charges under s 9 of the Act. It therefore gives all
statutory s 9 charges priority over all other charges (including charges created
outside the Act over the insurance proceeds). There is nothing in the wording of the

subsection to suggest that this priority is limited to insolvency situations.

[41] Section 9(3) also concerns priority between statutory charges. It provides
that they have priority according to the order of the dates of the events out of which
the liability arose and that they rank equally between themselves if they happened on

the same date.

[42] On its wording, this would appear to displace any contractual provisions as to
priority of claims. It also changes the normal priority rules at common law with
regard to rival claims. The common law approach has been labelled a “dash for

cash.”®

[43] It is submitted by the respondents, however, that s 9 was not designed to
override the contractual obligations between the insurer and the insured as to the
payment of defence costs. They refer in support of their position to the decision of
the New South Wales Court of Appeal in Chubb Insurance Co of Australia Ltd v

Moore on a provision that is in all relevant respects identical to s 9.3* The New

% In Cox v Bankside Members Agency Ltd [1995] 2 Lloyd’s Rep 437 (CA) at 465, Saville LJ
referred to the “dash for cash” rule of priority “where some litigants have sought to be the first to
get to judgment, in the hope that they can thereby scoop the particular pool available to them and
not be defeated by the claims of other litigants to the same fund.” This rule of chronological
priority has also been known as “first past the post” or “first come, first served”: at 456 per
Bingham MR. The United Kingdom Supreme Court recently affirmed Cox v Bankside Members
Agency Ltd in Teal Assurance Co Ltd v R Berkley Insurance (Europe) Ltd [2013] UKSC 57,
[2013] 4 All ER 643 at [17], by saying that “[t]he ascertainment, by agreement, judgment or
award, of the insured’s liability gives rise to the claim under the insurance, which exhausts the
insurance either entirely or [to the extent of the claim]”. The Court said that the claim had to fall
within the scope of the policy and the insured may need to fulfil certain procedural requirements
regarding notification to the insurer as a condition of recovery: at [17].

% Chubb Insurance Co of Australia Ltd v Moore [2013] NSWCA 212, (2013) 302 ALR 101. The
judgment for the New South Wales Court of Appeal was given by Emmett JA and Ball J, with
whom Bathurst CJ, Beazley P and Macfarlan JA agreed. Chubb was delivered on 11 July 2013,
after both Steigrad (HC), above n 5, which was delivered on 15 September 2011; and Steigrad
(CA), above n 6, which was delivered on 20 December 2012. Both the High Court and Court of
Appeal decisions in Steigrad were cited in Chubb.



South Wales provision is s 6 of the Law Reform (Miscellaneous Provisions) Act
1946 (NSW). In Chubb, under the policy at issue, an insured was entitled to be
indemnified against any loss.>®> There was (as in the policies at issue in these
appeals) a combined policy limit for both defence costs and claims with regard to

liability to third parties.®

[44] The New South Wales Court of Appeal held that there was nothing to suggest
that the purpose of the New South Wales equivalent of s 9 was to prevent insurance
money being paid to discharge other obligations that an insurer may have to an
insured under a contract of insurance.’’ The New South Wales equivalent of s 9
could not provide a defence to the contractual right to be paid defence costs. There
was nothing to suggest that it was intended to alter the contractual rights of the
parties in such a radical fashion.®® It was held that a charge under the New South
Wales equivalent of s 9 does not extend to defence costs payable before judgment on
the third party claim. Nor does it apply to competing third party claims that become

payable before judgment or settlement is achieved on a claim.*

[45] With regard to competing claims, the Court commented that, where the
indemnity concerns an obligation to satisfy a judgment, award or settlement, the
right to the indemnity arises at the time when the liability is established and the
insured is entitled to sue on the indemnity and to recover the amount, subject to
policy limits.”> The fact that other claims have been or may be brought does not
alter the insured’s right to indemnity in respect of the liability that has been

determined.*

[46] The Court then commented that, if the New South Wales equivalent of s 9
caught all money available at the time when the charge arises, an insurer could not
safely pay the first ascertained claim if the second claim might exceed the amount of

the limit that would then remain, unless it could be satisfied that the first ascertained

% At[126].
% At[42]-[43].
¥ At[121].
% At[124].
¥ At[135].
0 At[126].

4 AL[126].



claim has priority under the equivalent of s 9(3).** This, the Court said, would mean
that the effect of the New South Wales equivalent of s 9 would be “by a side wind, to

alter the rights of the contracting parties.”*

[47] The Court did recognise that, if priority is given only in respect of moneys
that have become payable as a result of judgment, award or settlement, the
circumstances in which there may be competing claims to those moneys will be
limited.** On that Court’s interpretation, competing claims would generally only
arise where judgment is obtained in favour of a number of claimants whose claims
arise out of the same or similar facts.*® The Court considered that the New South
Wales equivalent of s 9(3) was not rendered otiose by the interpretation it favoured.
The fact that, on that interpretation, the circumstances in which the priority rules
may operate are limited was not a reason for rejecting the interpretation.“®

[48] It seems to us inherently unlikely that the purpose of s 9(3) in New Zealand
was as narrow. The respondents did not, however, seek to argue that Chubb was
correct on the issue of rival claims. Their submission is that, while s 9(3) changes
the priority and overrides the contract with regard to rival claims, this does not apply
to defence costs as they are not covered by s 9(3) because this provision is concerned

solely with ordering priority between rival claims.*’

[49] But, as the argument of the respondents is that s 9 was not designed to
interfere with insurance policies and that payments can be made as they fall due
under the relevant insurance policy, then it is difficult to see why, if that argument is
correct, this does not apply to payments of rival claims under the policy, where the

policy provides that they fall due for payment.

[50] The respondents’ argument would lead to the result that uncharged claims for

defence costs would rank above any statutory charges and presumably also above all

2 At[127].
2 AL[127].
“ At[130].
At [130].
& At [130].

T This submission is accepted by McGrath J in his judgment at [179].



charges over the insurance money given outside the Act.** The respondents submit
that this is because defence costs are first party cover which is to be distinguished
from third party cover, to which s 9 applies.”® We accept that there is a difference
between first and third party cover. This does not change the fact that defence costs

are uncharged.

[51] Defence costs are not only uncharged, however; they are also incurred after
the charge under s 9(1) arises or “has descended.”® As pointed out by Mr Tingey for
Bridgecorp, there is no existing liability to pay defence costs at the date the charge
under s 9(1) is created. Defence costs at that point are merely liabilities that may

arise in the future, should it be decided to defend the claim.

[52] Further, it would not be usual for a charge holder to have to pay not only its
own costs in enforcing the charge but also the debtor’s costs in its unsuccessful
defence of enforcement proceedings. The respondents’ argument, however, would
effectively require the statutory charge holder to do this. On their argument, the
available insurance funds would be able to be depleted by the payment of defence
costs in defending the third party claim (and, in fact, could also be depleted by the
payment of defence costs in another unrelated claim if they were incurred before the

third party claim was finalised).”

[53] Taking all the above into account, we consider that the effect of s 9(3) is to
put the risk on the insurer, up to the limit fixed by the contract of insurance, if it does
not observe the statutory charge and pays out under the provisions of the insurance
policy unequally where there are claims arising out of the same events giving rise to

the claim for damages or compensation, pays out rival claimants arising from events

8 As indicated above at [40], s 9(3) gives priority for the statutory charges over charges created

outside of the Act.

See DK Derrington and RS Ashton The Law of Liability Insurance (3rd ed, Lexis Nexis
Butterworths, Chatswood (NSW), 2013) vol 2 at [13-142].

To use the terminology in Bailey v New South Wales Medical Defence Union Ltd (1995) 184
CLR 399. In that case, McHugh and Gummow JJ discussed the New South Wales equivalent of
s 9 in detail. Brennan CJ, Deane and Dawson JJ expressed their agreement (at 415) with
McHugh and Gummow JJ’s view of the effect of the provision.

As noted above at [14], when the Bridgecorp directors had exhausted their entitlement to the
payment of defence costs under the statutory liability policy, they sought indemnity under the
QBE policy to meet ongoing defence costs in both the criminal and civil proceedings.
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later than those of another statutory charge holder or pays out claims under the

policy (such as defence costs) which are not protected by the statutory charge.

[54] A statutory charge (and the risk to the insurer) may be displaced to allow
payments to be made without apportionment or abatement in respect of claims for
damages or compensation for events arising earlier in time than events giving rise to
other claims for damages or compensation where both are covered by statutory

charges under s 9(1).

Section 9(4) — direct right of action for third parties

[55] Section 9 creates not only a statutory charge in relation to third party claims,
but it also, in s 9(4), gives a direct right of action for third parties against the insurer
to enforce the charge “as if the action were an action to recover damages or
compensation from the insured” except in cases of death, insolvency, bankruptcy or
winding up,>® with the leave of the court. Leave is likely to be granted provided that
there is an arguable case and a real possibility that the insured will not be able to
meet any judgment which is obtained.>®

[56] In any action to enforce the charge and in respect of the judgment on any
such action, the parties are deemed, to the extent of the charge (and note, not to the
extent of the available insurance money) to have the same “rights and liabilities” and

the court to have the same powers “as if the action were against the insured.”

[57] The action to enforce the charge therefore is equated to an action against the
insured. As any liability of the insured, if upheld, dates back to the time of the event
giving rise to the claim, this is another important textual indication that the charge is
considered to arise (or descend), and that the available insurance money is to be
ascertained, at the time liability under the claim would arise for the insured (on the
happening of the event giving rise to the claim) and not when the amount is finally

ascertained.

52 In terms of the proviso to s 9(4) where the provisions of s 9(2) apply.

% Derrington and Ashton, above n 49, vol 2 at [13-149]. See also FAI (NZ) General Insurance Co
Ltd v Blundell and Brown Ltd [1994] 1 NZLR 11 (CA) at 15-16, citing Campbell v Mutual Life
and Citizens Fire and General Insurance Co (New Zealand) Ltd [1971] NZLR 240 (SC). See
also the Law Commission’s summary of FAl and Campbell in Law Commission Some Insurance
Law Problems (NZLC R46, 1998) at [106].



[58] Further, any judgment under s 9(4) against the insurer to enforce the charge
will, on the terms of s9(4), be a judgment for the amount of the damages or
compensation that would be awarded against the insured. This follows from the fact
that the action is equated to “an action to recover damages or compensation from the
insured,” that the insurer is deemed to have the same “liabilities” as the insured
(albeit to the extent of the charge) and the court the “same powers” as if the action

were against the insured.

[59] The judgment cannot of course be for more than is covered by the charge.
That is clear from the fact that it is the charge that is enforceable by way of direct
action and the judgment is only given “to the extent of the charge.” This means that
the liability of the insurer is reduced by any payments made before notice of the
charge under s 9(6) and is subject to the insurance policy limits under s 9(7).

[60] There is no provision that it is reduced by any other payments made after
notice of the charge is given, whether under the contract of insurance or otherwise.
This is unsurprising. It would add an undue level of complexity to a proceeding if,
before issuing judgment, a judge had to inquire what remains of the insurance money
at that time (and presumably verify whether any payments that had been made were

in fact properly made under the policy).

[61] As a general point, it is unlikely that Parliament would have envisaged a
reversal of the ordinary cost rules in litigation.>* Under the normal rules, the party
who succeeds receives a proportion of its costs and the losing party bears its own
costs. If the respondents’ submission is correct, payment of the insurance company’s
defence costs (if covered by the policy) would be allowed to deplete the insurance
money available to a successful third party, thus in substance requiring the claimant

to fund the insurance company’s unsuccessful defence.

% It is well-established that a fundamental principle applying to the determination of costs is that

costs follow the event: this rule applied in 1936. The party who fails with respect to an appeal
should pay costs to the party who succeeds: Manukau Golf Club Inc v Shoye Venture Ltd [2012]
NZSC 109, [2013] 1 NZLR 305 at [7]-[8], citing Glaister v Amalgamated Dairies Ltd [2004] 2
NZLR 606 (CA) at [9]; and Cates v Glass [1920] NZLR 37 (CA).



Section 9(6) — payments made under the contract of insurance

[62] If payments are able to be made with impunity under the contract of
insurance, despite the existence of a statutory charge, then it seems to us that there

would be no need at all for s 9(6).

[63] The respondents submit, however, that we should adopt the interpretation of
the New South Wales Court of Appeal in Chubb. The s 9(6) protection was seen by
that Court as limited to two situations. The first is where amendments to the contract
have been made after the event. The second relates to payments to the insured with
regard to the third party liability. The Court said that:>

it would not be open to the insurer, after that time, to rely upon a
payment made to the insured under the contract of insurance in respect of a
liability to a claimant, unless the payment was made without actual notice of
the existence of the charge in favour of the claimant.

[64] The Court considered that payments under the policy that did not relate to the
liability of the insured to the third party (such as defence costs and rival claims)
could be paid as they fell due under the contract. The New South Wales Court of

Appeal said:>®

It is unquestionably the purpose of s 6 to ensure that insurance moneys that
are payable to an insured in respect of liability to a claimant are not depleted
to the prejudice of the claimant. Nevertheless, there is nothing to suggest
that the purpose of s 6 is to prevent insurance moneys being paid to
discharge other obligations that an insurer may have to an insured under a
contract of insurance.”

The “other” obligations that an insurer may have to an insured under an insurance

policy include “defence costs.™’

[65] McGrath J, in his judgment, also suggests that the purpose of s 9(6) was to
restrict the freedom the insurer would otherwise have to pay to the insured money in

respect of the liability to the third party as a result of a compromise between the

5 Chubb, above n 34, at [131].

6 At[121] (emphasis in original).

S At[122]. Presumably this reasoning applies to rival claims as well: see [127]-[129] and [135];
and our discussion above at [46].



insured and insurer, thus leaving the third party claimant with no recourse against the

insurance company as the claim will already have been satisfied.®

[66] This interpretation requires reading words into s 9(6). The legislation refers
to “[a]ny payment made by an insurer under the contract of insurance.” It does not
refer to “any payment made by an insurer under the contract of insurance which
relates to the liability to the statutory charge holder.” If such a qualification to the
broad working of s 9(6) had been intended, then one would have expected it to be

made explicitly.

[67] We do not consider that it is legitimate to add those words in because they
accord with an inferred intention of Parliament as McGrath J does. As will be
apparent when we discuss the legislative history of s9, there is very little
contemporary material from which to infer purpose at the time the legislation was
passed. Further, in 1936, Parliament may well have expected the courts to apply a
literal interpretation to the words used.”® Even now, our task is to interpret text in
light of purpose and not to override text to accord with the perceived purpose of

Parliament.®°

[68] The narrow interpretation of the New South Wales equivalent of s 9(6) does
not seem to have been the view of McHugh and Gummow JJ in Bailey.®* They said
the subsection had the effect that “after the charge has descended, it is [not] open to
the insurer to rely upon a payment made under the contract to the insured, unless the
payment was made without actual notice of the existence of the claimant’s charge.”62
They thus referred to all payments and not just to payments in respect of a liability to
a claimant. The charge was said to have “descended on the happening of the event

giving rise to the claim for damages or compensation.”® McHugh and Gummow JJ

% See McGrath I’s judgment at [178].

> Burrows and Carter say that the literal approach had by no means disappeared even in the 1960s:
JF Burrows and RI Carter Statute Law in New Zealand (4th ed, LexisNexis, Wellington, 2009) at
198-199. citing DAS Ward “A Criticism of the Interpretation of Statutes in the New Zealand
Courts” [1963] NZLJ 293.

80 Under s 5(1) of the Interpretation Act 1999.

61 Bailey, above n 50.

62 At 450 per McHugh and Gummow JJ.

63 At 450 per McHugh and Gummow JJ.



commented that the equivalent of s 9(6) is one of the ways in which the position of

the third party claimant is protected.

[69] McGrath J also places significance on the fact that s 9(6) is not phrased as a
positive obligation to preserve enough insurance money to satisfy the charge.®* We
do not consider that there was any need to do so. The charge already secures the
amount (whatever it turns out to be) of the third party claim from the date of
incurrence of the event under s 9(1). Section 9(3) sets out the priority between
claims. Judgment under s 9(4) can be obtained against the insurer for the amount of
any claim. If those subsections are integrated in this way, then s 9(6), phrased as it
is, would have been necessary to release the insurer from liability with regard to

sums paid out in breach of the charge when it had no notice of the charge.

Nature of the statutory charge

[70] Parliament used the term “charge” in s 9. It is thus useful to consider the
nature of the charges that existed at the time the legislation was passed, as that is the
background against which the term “charge” was used.®> We do agree, however,
with McGrath J that the nature of the s9 charge is to be ascertained from the
wording of the provision. As we discuss above, the wording of the provision aligns

with the interpretation contended for by the appellants.

[71] The first point is that the s 9(1) charge, on whatever interpretation is
favoured, will be a charge over future property in all cases where judgment on, or
settlement of, a third party claim has not yet occurred. The common law did not
recognise a security over future property unless there was a new act done by the
grantor after he or she acquired the property that indicated his or her intention that
the property should pass under the security.®® Equity, however, did recognise a

charge over future property. An equitable interest would therefore attach to the

®  See McGrath I’s judgment below at [177].

% In FAI General Insurance Co Ltd v McSweeney (1997) 73 FCR 379 (FCA) at 411, Lindgren J
suggested that the statutory charge could be “conceived of as partaking of the nature of a floating
charge which becomes fixed once there are moneys payable in respect of the liability in
question”.

% Lunn v Thornton (1845) 1 CB 379 at 388, 135 ER 587 at 590. See also Peter Blanchard and
Michael Gedye The Law of Company Receiverships in Australia and New Zealand (2nd ed,
Butterworths, Wellington, 1994) at [1.04].



property as soon as the debtor acquired the collateral.®” Such a charge could be
either floating or fixed, or a combination of both, depending on the terms of the

agreement.®®

[72] If the statutory charge is analogous to a fixed charge over whatever the
amount of the claim might turn out to be (subject to the maximum payable under the
policy), then the answer would be clear. No payment could be made under the
insurance policy, except to the extent that the payment comes out of funds over and
above the amount of the insured’s liability to the third party as eventually

ascertained.®®

[73] On the other hand, a floating charge is a charge over future property within
the description of the charge instrument until the debtor company’s’ power to
manage his or her assets is brought to an end by the debtor going into bankruptcy,
receivership or liquidation or upon the occurrence of some other event specified in
the charge instrument. At such a time the charge would crystallise, fastening in
specie on property within the description in the charge instrument in which the
debtor company then had, or subsequently acquired, an interest. Up until the time of
crystallisation, a floating charge is an immediate, albeit unattached, security

interest.’*

[74] In the meantime, the debtor would remain “free, within such limitations as
may be contained in the contract between the [debtor] and the lender or implied at
law, to deal in the assets and pass to those with whom it deals a title which is not

encumbered by the floating charge.”’

The ability to continue normal trading,
however, is on the assumption that the entity remains a going concern. A floating

charge at common law will crystallise as a matter of law on the occurrence of any

" Holroyd v Marshall (1862) 10 HL Cas 191, 11 ER 999. Michael Gedye, Ronald CC Cuming
and Roderick J Wood Personal Property Securities in New Zealand (Brookers, Wellington,
2002) at [43.1].

%8 Blanchard and Gedye, above n 66, at [1.09].

% Blanchard and Gedye, above n 66, at [1.02].

" Generally, an individual cannot give a floating charge: see RJ Scragg “Floating Charge” in

Andrew Borrowdale (ed) Butterworths Commercial Law in New Zealand (Butterworths of New

Zealand Ltd, Wellington, 1996) 607 at 607 and Louise Gullifer (ed) Goode on Legal Problems of

Credit and Security (4th ed, Sweet & Maxwell, London, 2008) at [4-01].

Goode on Legal Problems of Credit and Security, above n 70, at 125-126.

2 Blanchard and Gedye, above n 66, at [1.02].
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event that is incompatible with the continuance of the entity trading as a going

concern.”

[75] In these cases, the Court of Appeal held that the statutory charge crystallises
upon judgment on the third party claim,’* (or upon settlement of that claim™). This
was on the basis that it is only at that point that there is any right of indemnification
for the insured. The same reasoning is expressed in the New South Wales Court of

Appeal decision in Chubb.”

[76] There is, however, nothing in the wording of s 9 to specify that the charge
crystallises on judgment or settlement. Nor is there even anything explicitly in the
legislation to specify that it crystallises on the insolvency of the insured. If the
statutory charge was intended to be analogous to a floating charge, then one would
have expected the legislature to set out the crystallisation events (including
insolvency) explicitly. This is particularly the case as it is common ground that at
least o