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JUDGMENT OF THE COURT

A The application for leave to appeal is dismissed.

B The applicants are jointly and severally liable to pay costs of $2,500 to
the first and second respondents.

REASONS

[1] The applicants are respectively the owner and charterer of a fishing vessel.

The captain of the vessel, together with four other officers, was charged with various
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offences against the Fisheries Act 1996 (the Act). Neither of the applicants was
charged, however. The defendants did not appear or give instructions as to the
defence of the charges, so that the matter proceeded by way of formal proof. The

Judge made findings of fact and found all charges proved.

[2]  The Act requires that, on conviction, the vessel be forfeited to the Crown
“unless the court for special reasons relating to the offence orders otherwise”.! It

also provides a process for relief against forfeiture if forfeiture is ordered.’

[3] The applicants wished to be heard at the penalty phase of the proceedings
against the defendants, essentially on the issue of whether there were special reasons
for the Court not to order forfeiture. The District Court held that only the prosecutor
and the defendants had standing at that stage, and declined leave. The Judge
indicated, however, that he would not be focussing on forfeiture or relief from

forfeiture at that stage.

[4] One of the defendants then indicated that he wished to advance a special
reasons application and filed various affidavits in support. These went to the
owner’s efforts to ensure that its employees did not breach the law. The Judge
indicated that he would deal with the defendant’s special reasons application, and
with the issue of relief against forfeiture under s 256, at a later hearing. The
applicants then issued judicial review proceedings challenging the Judge’s standing

decision.

[5] Dobson J granted the application for judicial review, holding in particular that
the applicants were entitled to be heard on the issue of special reasons for non-
forfeiture prior to the entry of convictions against the defendants.® The Crown
appears to have accepted in the High Court that it would be more difficult to obtain

relief against forfeiture than to establish special reasons not to order forfeiture.*

Fisheries Act 1996, s 255C(2).

Section 256.
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[6] The Court of Appeal allowed the Ministry’s appeal.” It held that the
applicants had no standing to be heard on the special reasons issue but were limited
to seeking relief against forfeiture under s 256. The Court also considered that there
was a higher threshold for relief under s 256 than on a special reasons application,’

but accepted that the factors listed in s 256 are not exhaustive.’

[7]  The applicants submit that someone in their position is entitled to be heard on
a special reasons application, for natural justice and other reasons. However, the
applicants nowhere explain why an application for relief against forfeiture would not
sufficiently meet their legitimate interests. We appreciate that the Crown accepts
that the standard applicable to an application for relief against forfeiture is more
difficult to meet than that applying on a special reasons application. Presumably this
is because the relevant subsections in s 255C provide that items are forfeit to the
Crown in certain circumstances “unless the court for special reasons relating to the
offence orders otherwise” whereas s 256(8) provides that no order for relief against
forfeiture shall be made under s 256(7) unless it is necessary “to avoid manifest
injustice” or to satisfy certain interests (which are irrelevant for present purposes).
We do not necessarily accept this proposition, but, more importantly, do not see that
the applicants in the present case are precluded from raising any matter on a relief
against forfeiture application that they could legitimately raise on a special reasons

application.

[8]  Accordingly, we do not consider that it is necessary in the interests of justice
that the Court hear and determine the appeal. We do not accept that any issue of
general or public importance is raised, nor do we accept that there is any risk of a

substantial miscarriage of justice.

[9] The application for leave to appeal is dismissed. The applicants are jointly
and severally liable to pay costs of $2,500 to the first and second respondents.
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