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JUDGMENT OF THE COURT 

 

A The applications for leave to appeal are granted in respect 

of the questions identified in B and C below (Clayton v 

Clayton [2015] NZCA 30).  In all other respects, the 

applications for leave to appeal are dismissed. 

 

B In relation to the Vaughan Road Property Trust (VRPT): 

 

(i) Was the Court of Appeal correct to find that there 

is no distinction between a sham trust and what 

the Family Court and the High Court described as 

an illusory trust? 

 



 

 

(ii) Was the Court of Appeal correct to find that the 

VRPT was neither a sham trust nor what the 

Family Court and the High Court described as an 

illusory trust? 

 

(iii) If so:  

 

a. Was the bundle of rights and powers held by 

Mr and/or Mrs Clayton under the VRPT Trust 

Deed “property” for the purposes of the 

Property (Relationships) Act 1976 (PRA)? 

 

b. Was the Court of Appeal correct to find that 

the power of appointment under clause 7.1 of 

the VRPT Trust Deed was “relationship 

property” for the purposes of the PRA? 

 

c. If so, did the Court of Appeal err in its 

approach to the valuation of the power? 

 

C In relation to the Claymark Trust, was the Court of 

appeal correct in its interpretation and application of: 

 

(i) Section 44C of the PRA? 

 

(ii) Section 182 of the Family Proceedings Act 1980? 

____________________________________________________________________ 

 

 

REASONS 

[1] The parties  seek leave to appeal on various questions arising out of the Court 

of Appeal’s decision in Clayton v Clayton.
1
  Leave is granted in respect of the 

questions identified above.  These reasons deal with the matters on which leave is 

not granted. 

[2] Mr Clayton and the other trustee of the Stacey Clayton Education Trust and 

the Anna Clayton Education Trust seek leave to appeal against the Court of Appeal’s 

application of s 44 of the Property (Relationships) Act 1976 to those trusts.  Three 

grounds are identified – the findings (1) that there was a disposition; (2) that it was 

intended to defeat rights; and (3) that Mrs Clayton was entitled to half the net equity 

of the trusts.   

                                                 
1
  Clayton v Clayton [2015] NZCA 30. 



 

 

[3] We do not consider that any of the three grounds raises an issue of general or 

public importance.  Rather, they simply involve the application of the section to the 

particular facts.  Given the Family Court, the High Court and the Court of Appeal 

reached essentially the same view as to the application of s 44, we see no possibility 

of a substantial miscarriage of justice.  Accordingly, the trustees’ application for 

leave to appeal is dismissed. 

[4] Leave to appeal is also sought in respect of the application of s 44 to the post-

separation trusts, namely the Denarau Resort Trust, the Sophia No 7 Trust and the 

Chelmsford Trust.  Those applications are also dismissed as not raising any issue of 

general or public importance and involving no appearance of a substantial 

miscarriage of justice.  In light of this conclusion, we need not consider 

Mrs Clayton’s application for leave to appeal in respect of findings in relation to:  

(a) another post-separation trust, the Lighter Quay 5B Trust; and 

(b) advances from the Vaughan Road Property Trust to the Chelmsford 

Trust; 

as that application was contingent on Mr Clayton’s application in relation to the post-

separation trusts succeeding.   

[5] Mr Clayton (in his personal capacity) seeks leave to appeal against the 

valuation of his business interests.  He submits that the Court of Appeal adopted the 

wrong approach to its appellate function by abdicating the assessment of value to 

expert accountants, that it overlooked certain factors relevant to the valuation and 

that it failed to ensure that the ultimate result was just to both parties.  

[6] The experts on both sides agreed that the appropriate way of valuing the 

shares at issue was to determine their market value by reference to the capitalisation 

of earnings method.  In the Court of Appeal, the argument focussed on the 

calculation of the EBITDA and the multiple, which had also been considered in 

detail in the Family and High Courts.  Given the arguments foreshadowed in 

Mr Clayton’s submissions, which go principally to the detailed calculation of the 



 

 

valuation, we do not consider that any issue of general or public importance is 

raised.  Nor do we consider that there is any risk of a substantial miscarriage of 

justice.
2
  Accordingly, the application for leave to appeal against the valuation of the 

business interests is dismissed.  

[7] We make no order for costs. 
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2
  For the sake of completeness, we acknowledge that Mr Clayton also raised the question whether 

the Court of Appeal was correct to accept that he had failed to provide relevant material, but we 

see no significance in this point either.   


