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JUDGMENT OF THE COURT 

 

The application for leave to appeal is dismissed. 

____________________________________________________________________ 

 

REASONS 

[1] The applicant was charged with 15 counts of sexual offending against two 

girls who were living in his house at the relevant time.  We will call them G and M.  

He was convicted after a jury trial of five counts of sexual violation by unlawful 

sexual connection in relation to G.  He was acquitted in relation to 10 similar charges 

in relation to M. 

[2] Prior to his trial, the applicant applied to adduce evidence under s 44 of the 

Evidence Act 2006 about alleged sexual activity between G and M.  He wished to 



 

 

cross-examine both G and M about this, and also to cross-examine G’s mother about 

it.  The application was declined in the District Court.
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[3]   The applicant’s appeal against his conviction related only to the s 44 issue 

that had been dealt with in the pre-trial ruling.   

[4] The applicant advanced three reasons for admission of the evidence, but all 

three were rejected by the Court of Appeal.
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[5] The first reason was that the evidence would be relevant to whether G and M 

had a motive to lie about the offending.  The Court considered this did not meet the 

heightened relevance test in s 44 because a sexual relationship would not have 

provided a motive for G to fabricate her complaint.
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[6] The second was that if there were a sexual relationship between G and M, 

this would have explained the similarity in the allegations they made against the 

applicant given that there was evidence that the sexual relationship between G and M 

would have involved sexual acts that were similar to those that G and M said the 

applicant had done to them.  The Court considered this also did not meet the 

heightened relevance test.
4
  The sexual activities in question were not, of themselves, 

unusual and there was nothing in the proposed evidence that would support a 

suggestion that the allegations made by the complainants against the applicant were 

based on their own activities. 

[7] The third reason was that, if there were a sexual relationship between 

G and M, this would be relevant to explaining why they knew about the sexual 

activities they attributed to the applicant.  The Court considered this did not meet the 

heightened relevance test.  The jury had before them an admission of facts including 

an admission that the fact that the child has sexual knowledge does not necessarily 

mean they have been sexually abused, given the numerous potential sources of such 

knowledge.  The Court considered that this admission meant that there was no basis 
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for the jury to consider that the fact that the complainants had knowledge of sexual 

matters supported the contention that they had been sexually abused by the 

applicant.
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[8] The applicant seeks to raise these arguments again in this Court in what 

would be essentially a third rehearsal of the same arguments.  He argues that a 

substantial miscarriage of justice has arisen from the exclusion of the evidence under 

s 44 and also argues that the interpretation of s 44 is a matter of general public 

importance.   

[9] This Court has dealt with the principles arising in relation to the 

interpretation of s 44 in two recent cases.
6
  We do not see any need for further 

consideration of the principles set out in those cases.  Nor do we see any appearance 

of a miscarriage of justice in the way the principles were applied in the present case. 

[10] In those circumstances we dismiss the application for leave to appeal.   
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