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JUDGMENT OF THE COURT

A The application for leave to appeal is dismissed.
B The applicants must pay the respondents one set of costs of
$2,500.
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REASONS

[1] The respondents are liquidators of two New Zealand companies, Ormiston
Rise Ltd and Ormiston Rise Development Ltd (together, Ormiston), which were in the
business of property development. The applicants are limited liability companies
incorporated in the United States of America. Arena Alceon NZ Credit Partners LLC
is a shareholder in Ormiston Rise Ltd and it financed the purchase and development
of a property at Flat Bush, Auckland. Quaestor Advisors LLC acted as a security

trustee for Arena, holding a general security agreement and a mortgage.

[2] The liquidators sought information from Arena and Quaestor. They issued
notices under ss 239AG and 261 of the Companies Act 1993 and, by leave of the
High Court,! served those notices in the United States. Arena and Quaestor entered
protests to jurisdiction on the grounds that the liquidators’ statutory powers do not
have extraterritorial effect, and further, that they have not submitted to the jurisdiction.
The High Court dismissed the liquidators’ application to set aside the protest to
jurisdiction.? The Court of Appeal allowed the liquidators’ appeal.®

[3] Section 261 applies to directors, shareholders and other persons having records
of the company or information about its activities. It is settled law that s 261 has
extraterritorial effect for directors or former directors, in part because they voluntarily
assumed duties under the Act.* The question is whether s 261 also has extraterritorial

effect for shareholders, creditors and any other persons.

[4] The Court of Appeal recognised the principle that statutes have extraterritorial
effect only if they so provide expressly or by necessary implication.® It held that

extraterritorial effect was necessary for s 261 to be effective.® If it were otherwise, a
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director, shareholder or other person could evade their obligations under s 261 simply
by leaving the jurisdiction. The Court found it unlikely that s 261 would have

extraterritorial effect for directors but not other persons.’

[5] On the facts, the Court found that Arena and Quaestor had submitted to
jurisdiction through their substantial connection to the activities of Ormiston in
New Zealand.® Arena and Quaestor not only financed the development but also
appointed receivers, who sold the development property to a company related to
Arena. Advances were made to third parties to preserve the value of the secured

property. The liquidators want to explore these activities.

[6] The extraterritorial application of a liquidators’ powers under the Act may be
a matter of general or public importance.® But we do not consider that the proposed
appeal has sufficient prospects of success to justify leave given the applicants’ close

connection to the activities of Ormiston in New Zealand.°
[7]  The application for leave to appeal is dismissed.

[8] The applicants must pay the respondents one set of costs of $2,500.
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